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of the school, it is virtually impossible for a class to be more than sixty
and, except in first year, few number as many as thirty. Besides, law
school traditionally has few assignments and many students still opt
for 100 per cent finals. Even given the argument that it may be more
important for law professors to keep current than it is for most
professors, I just cannot see that time is the problem here.

Another reason given is money. At first glance, this seems surprising
given the fact that the Report was set up to ascertain just why there
were not more requests for funds from law. But the problem is not that
there is not money available for legal research, it is that there is more
money available for not doing legal research. The first attraction is
practice. Recent statistics for 1981 show that the average salary for
partners in Canadian law firms with forty or more partners is
$133,812. The average salary for law professors in Ontario in 1982-83
is $47,776 for those ten to fourteen years from their first law degree and
$62,282 for those twenty or more years from the LL.B.!5 That means
that if one had chosen practice rather than teaching—a likely choice to
be presented with as most law professors did very well at school—one
would beearning double. Many, many answer the siren call. Canadian
law professors tend to be young—as they mature they move on.
Students are robbed of seasoned teachers and academe of seasoned
scholars.

Even should a legal academic decide to remain at the university,
there is more profit in research other than academic. There are memo-
randato be written for law firms in the city—a well-paid sideline—and
government reports to be churned out—not only well-paid but presti-
gious. It is all very well for academics with less marketable skills to
sneer at such venality but how many of us would be prepared to make
what legal historian Robert Gordon terms “ ‘a reverse Faustian bar-
gain’: give back the world, regain one’s soul™?!6

Still, I submit the root cause of inadequate legal research lies within
legal education. The type of student whose innate curiosity verrides the
desire for prestige (in terms of the real power, respect and money that
legal practice can offer) does not find much encouragement in law
school. In fact , such persons sometimes do not make it through to
graduation, be it due to basic ennui or an inability to look at law
through a microscope. Should an intellectually-inclined student get
through, do well and have enjoyed the process enough to want to hang
around law schools for her/his professional life, s/ he will find her/
himself with pitifully few research skills (the Report repeatedly
emphasizes that the LL.M. is really little more than a “fourth year” at
the LL.B. level) and in a milieu where there are few more experienced
colleagues from whom to learn. The prospects of advancement of



20 DALHOUSIE REVIEW

research from within the system as currently constituted are
disheartening.

This brings us to the Report’s most controversial recommen-
dation!’—a scholarly stream through law school. In reading the
Report, one gets the idea that the Group is not really behind this. In
talking to one member of the Group, I discovered that this proposal
was pretty much Harry Arthurs’ own baby and, in writing the final
draft, he probably felt he had to hedge. In some ways, it seems the
perfect solution. The profession which, if anything, is pushing to have
admissions to law schools reduced in number, could be mollified by
assurances that students entering the academic stream would not enter
supposedly overcrowded practice. There would be no reason to upset
the old “substantive” courses nor the teachers thereof. There would be
no pressure on students hell-bound for practice to waste their time on
theory. “Academic” students need not sully their minds with the vulgar
practicalities of downtown law. The result would be a fragmentation
of law that would be far from satisfactory. I do, though, see one real
advantage to the academic stream: over the short-term, it could pro-
duce a new breed of law professor. If there is no guarantee that these
would be better teachers (I personally think it hasty to take on the
teaching of law without some experience in practice), at least they
would hopefully be different. Perhaps some sort of chemical change
might occur from mixing “academic” and “professional” professors in
the same pot. I also see one overwhelming disadvantage to the aca-
demic stream: I cannot, for the life of me, figure out who is going to
teach it.

I do not like the idea of dichotomization of law because I think it
tries to skirt the real problems by introducing an organizational solu-
tion. Western education has become fragmented enough already, let us
not chop it into any more pieces than necessary. I favor more the idea
of joint-degree programs allowing students to combine liberal gradu-
ate with legal undergraduate degrees. I would also favor some sort of
post-doctoral law degree, much like the post-doctoral M.B.A. pro-
gram sponsored by the SSHRC. ldeally, people with advanced creden-
tials should be allowed to pass courses by writing challenge exams.
Were this instituted, any committed Ph.D. in a hurry could get
through in significantly less than the three years now required. Chal-
lenges or some sort of curtailed program might also solve a problem
Arthurs himself poignantly pondered at the session on “The Prospects
for an Academic Stream in LL.B.” at the Law and Learning Confer-
ence. He remarked at the number of Ph.D.sand M.A s he had known
who came to law school because they wanted to teach law but who
eventually articled and were lost to academe. From personal exper-
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ience, I would guess that it was the environment of the law schools
themselves that made them move on. The herd instinct so carefully
cultivated among law students follows them when they take up posi-
tions on the other side of the podium. Anyone who wants to change the
direction will have tough going.

Perhaps the publication of the Arthurs Report has changed the
direction somewhat already: it has certainly sparked discussion among
legal academics. It is now a question of how much can be done given
the influence of the practicing bar upon legal education and given the
tender feelings of legal academics. The Report is a pretty bitter pill to
swallow. How well would other disciplines stand up to such a grilling?
Many of the reactions to the report have been very personal in nature.
It reminds me of the second edition copy of Hilda Neatby’s So Little
for the Mind'® 1 picked up once in the university library. Across her
preface—meant to mollify feelings hurt by the first edition—was
scrawled, no doubt by some offended teacher, “THIS BOOK IS FULL
OF SHIT”. I am afraid some reactions to the Arthurs Report are at
about this level of sophistication.

So, why should other academics care about this? First, I think good
students should be encouraged to approach law but they should be
warned that much of the material is pedestrian and some of it frankly
silly. If they can hold on to their sense of perspective, not to mention
humor, they can gain much satisfaction from the marriage of a good
liberal education to a professional point of view. Secondly, I think
scholars who are so inclined can contribute much to legal research.
There has to be some cross-pollenization here, though. Before entering
law school, I researched and wrote mostly in the field of medical
history. Anything legal I ever did came in through that door. lam now
moving into legal history but it bears no resemblance to anything I
might have produced had first year of law school not occurred in the
meantime. The kinds of questions I now ask are frankly legal. I use
much the same research methods as I always have—after all, what is
precedent if not history—but things get hung on different hooks. Iurge
other scholars to acquire these hooks and to involve themselves in the
production of what the Report dubs “fundamental research on law™.!?

Remember that law isn’t hard, even though there’s so damned much
of it. Read the Report, use it to help guide your own work, initiate
inter-disciplinary contact. Come and join Harry Arthurs upon the
stair. There is much to be done and once it has been done, it cannot be
ignored.?
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III

David Fraser: Harry Arthurs And The Temple of Doom
— A Comment*

To live outside the law you must be honest.
—Bob Dylan

There is turmoil in the temple. The priesthood is troubled. The tablets
have been brought down from the Mount. The theses have been nailed
to the door. The Arthurs Report echoes through the hallowed halls of
the legal academy.

What'’s all this commotion about anyway? The Arthurs Report, at
the bottom line, simply points out what we have known all along—
legal scholarship bears little, if any, resemblance to scholarship in
other parts of the university. But why all the fuss? The Law, after all, is
different. It has its own rules, its own professional structure. It is an
empowered discipline. Contemplation of the fundamental conflict of
Heidegger’s ontology reaches critical importance only in departments
of philosophy. Heidegger hardly determines who gets the childrenina
custody battle. For real problems, we have the Law. The Law is
powerful because it is practical, real. Why should legal scholarship and
legal education resemble other scholarship and education? Why
should we worry about Harry Arthurs?

We should worry about Harry Arthurs precisely because the Law is,
at one level, different. It is uniquely situated not above the fray of
academic concern but at the real heart of the search for truth. It deals
with reality but remains unwilling to face it squarely. The empower-
ment of Law and lawyers, combined necessarily with blatant profes-
-sionalism, these are reasons why we should all be worried. We should
be worried because Harry Arthurs wants to save the Law, to revise it,
to breathe into legal scholarship the new life of inter-disciplinary
studies. We should worry because the Arthurs Report forbodes not the
death of Law but its continuing hegemony.

Publicdeclarations on the inadequacy of the traditional methods of
legal scholarship, heavily based as it is on the intense and boring study
of judicial decisions, are hardly new. The Legal Realists pointed out
with exquisite detail the irrationality of the Law as found in the cases.
Unfortunately, Realism lead simply to Legal Process and vague state-
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ments about combining “policy analysis”, dependent upon the com-
parative institutional competence of courts and legislatures, with cases
to understand the Law. While Realism justified skepticism about
judicial law-making, its successors saved Law from public scorn under
the mask of more sophisticated and complex forms of analysis.

Canadian legal academics are concerned about the content and
recommendations of the Arthurs’ Report because it embodies the
public acknowledgement by the priestly hierarchy that the faith has
finally been lost.  The dirty little secret is out of the closet. As long as
legal academics continued publicly to profess a fervent belief in the
sanctity of the Law, with its discrete position in the academy, the
comparative poverty of legal scholarship was not only justified, it was
necessary. Now, the bishop has been defrocked, or rather, he has
disrobed in public. The Arthurs’ Reportis a clear avowal that the holy
doctrine is unsatisfactory, that legal scholarship is incomplete and is
poorer for it. Believers may begin to lose faith and with that loss of
faith comes the loss of prayer. Everything is on the line.

But Harry Arthursis not an atheisticdenouncer—he is a Protestant
reformer. He seecks to restore the Law to its former status through
discovery of the true path. The path by which legal academics may be
redeemed is, it would appear. an increased emphasis on inter-
disciplinary work. Arthurs is right of course. The law is different
because, as polit:cal reality, it is more enpowered than other fields of
academic endeavour. Itis not different, however, because it deals with
issues which are “legal”. Law is politics.2 It is as simple as that. If the
Law is not fundamentally and essentially distinct, it can only benefit
from a deeper understanding of society. This understanding can be
achieved, partially at least, by inter-disciplinary work.

Alas, like all those who before him have sought to save the Law,
Harry Arthurs vision is really little more than a half-baked attempt to
preserve and sanctify a privileged few. Inter-disciplinary study in law
school becomes nothing more than a series of “law and” courses—law
and economics, law and literature, law and sociology, the list is end-
less. The evident grammatical superiority of Law in these course
formulations is indicative of the inherent fallacy of inter-disciplinary
studies in the liberal law school. “Law and”—each discipline is secon-
dary, subservient, hierarchically inferior. The question which each
course asks “What can the Law learn from X?” demonstrates clearly
the retained superiority, even, in the final analysis, the independence of
the Law as an academic discipline.

The second fallacy of the inter-disciplinary study for lawyers is that
it is used in the Arthurs Report to instill a sense of scientific certainty.
This sense of certainty is perhaps more accurately described as “scien-
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tism™. Having recognized that the Law, as traditionally viewed in
Canadian law schools, can not provide the right answer by itself, we
must now seek truth in economics, literature, sociology, etc. Inter-
disciplinary study becomes the Creation Science of the Law. The
Report fails to realize that these fields are, of course, as political, as
subjective, as prone to ideology, indeed as “unscientific” as the Law.
Practioners of literary criticism, to take but one example, have long
recognized the role of the reader? and her subjective input into the
meaning of texts. The objectivity of interpretation and meaning is a
distant theoretical memory. Lawyers, at least those involved in pro-
mulgating the blissfully ignorant view of the Arthurs’ Report, are
prone to idealize about other areas of study. Perhaps more inter-
disciplinary analysis by the authors of the Report would have avoided
this pitfall.

In essence, what the Arthurs Report does not recognize is that the
Law, or at least the methodology and thought-processes of the Law,
are situationally unique: inductive reasoning, the heavy use of anal-
ogy, “spotting the issues”, pro/con argument. But as a methodology,
its principle function is to mask and mystify. “Learning to think like a
lawyer” now consumes, in its varied, more or less subtle, forms,
virtually all of the three-year curriculum. In reality, this skills-training
is like teaching a dog to roll over. All that is required is repetition and
practice for a few months and we can move on to the next trick.
However, once we recognize the technical nature of most of what now
constitutes legal education and reduce the time we must give to it, we
must find something new, yet relevant, to fill the remaining time. Thus,
as Harry Arthurs suggests, we must grant more time to “law and”. Our
students will become legal historians, legal philosophers and legal
economists. Here, at last, the hegemony of Law becomes real. It is
more than the cocktail party terminology of C.L.S. types who spend
their time reading fancy dead European theorists instead of reading
cases. Once exposed to Law and thinking like a lawyer, those trained in
any of these other disciplines are irrevocably warped. They view
history not as historians but as lawyers. The ideological perspective of
their inquiry will, forever more, be that of the Law.

Worse yet, when they graduate these people will still become legal
lawyers. Here we see the greatest failure of the Arthurs’ Reformation.
The proposal for “streaming”—an academic stream and a professional
stream in law schools—seeks to ignore reality while appearing to
confront it. The Report simply fails to recognize the fundamental
reality of the law school’s function in society. The law school now
exists as a training ground for the hierarchized existence of the legal
profession.4 Its curriculum, structure and final result, the graduate, all
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work to continue the role of the professional bar as a secret, powerful
clergy. In practice, the law school serves as a seminary for those about
to enter this priesthood. The mystical incantations with which we
imbue our students as part of learning to think like lawyers serve to
preserve the sanctity of the Temple and, consequently, the limited
access to the secrets of the Law. The untranslatable language is
revealed to a few select guardians of the collected wisdom of the ages.
They go forth to spread the Word, mystifying the citizen, maintaining
respect and with the mystery, the power. To create an enclave of
academic lawyers is to create an ineffective colony of the unreal, those
who would deny practice, the fundamental source of power for the
Law. It is not surprising, then, that the “streaming” proposal is most
discussed and most easily dismissed. Arthurs’ vision of Law without
power is no visicn of Law at all.

What is to be done? Those who seek to preserve and protect the
status and function of Law will learn from the Arthurs’ Report; the
legal academy will undergo cosmetic, inter-disciplinary change. The
fundamental contradiction of Law as science will be ignored in the
spirit of professional self-preservation. Arthurs’ heresy will, with the
passage of time, become accepted dogma.

There are, however, more radical suggestions about the future of the
law school. Duncan Kennedy, the chief C.L.S. scholar to address the
issue of legal education, puts forward an admittedly utopian prop-
osal.’ Kennedy’s vision is one of the law school as a “counter-
hegemonic enclave” where the law/politics dichotomy would be
broken down and students exposed to reality. Upon graduation, they
would venture forth, mystical incantation and three-piece suit in hand,
but now politically correct, to subvert the system from within.¢
Kennedy’s proposal is indeed utopian. It ignores reality and even
possibility. The Law, like all ideologies of empowerment, attracts
those who already have power and who seek to preserve or extend it.
The few “radical lawyers” who escape law school with their politics
intact face impoverishment, struggle and little hope for success in the
real world. While those of us who share the political/legal values of
Critical Legal Studies must continue to offer as much encouragement
to those students who seek to use the Law’s power for progressive ends
as we can, we can not hold out too much hope for the successful
implementation of Kennedy’ s proposal.

The only practical alternative, then, is for those few of us in the legal
elite who remain “anti-law” to engage in fundamental research. Yes,
we must take the Arthurs’ Report seriously, but we must take it to its
logical, heretical, extreme. Ourinter-disciplinary studies’ must be used
to take the fundamental bases of the Arthurs’ Report and open them
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up for political analysis. The goal of legal research must be deconstruc-
tion of the Temple—what Schilegel calls “the dejustification of legal
rules™.8 In fact, we should take a further step. Fred Rodell, writing in
1939, has given us a more practical and ultimately more important
programme:

What is to be done about the fact that we are all slaves to the hocus-
pocus of the Law—and to those who practice the hocus-pocus, the
lawyers?

There is only one answer. The answer is to get rid of the lawyers and
throw the Law with a Capital L. out of our system of laws. It is to do
away entirely with both the magicians and their magic. . . . °
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